§ 139. What constitutes navigability—Capacity for and..., 78 Am. Jur. 2d Waters... 


78 Am. Jur. 2d Waters § 139 


American Jurisprudence, Second Edition | May 2021 Update 


Waters 
Janice Holben, J.D., Alan J. Jacobs, J.D., Jack K. Levin, J.D., and Eric C. Surette, J.D. 


HI. Particular Types of Waters or Water Bodies 
C. Navigable Waters 


1. In General 


§ 139. What constitutes navigability—Capacity for and character of use 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Water Lawiiem2522, 2523 





The question of navigability generally depends on whether the stream or body of water in its natural state is such that it affords 


a channel or highway for useful commerce and travel.! According to this test, if the stream or body of water is capable in its 
natural state of being used for purposes of commerce, no matter in what mode the commerce may be conducted, it is navigable 


in fact and therefore becomes a public river or highway.” If a body of water has sufficient capacity to be legally navigable, 
this determines its status, regardless of whether it is being actually used as a highway.” Thus, the determination also involves 


whether the body of water is susceptible or capable of bearing commercial navigation.“ 


The capacity of a body of water for recreational use is to be considered but, standing alone, is not necessarily determinative of 
navigability.” Evidence of recreational use ofa river, depending on its nature, may bear on the river's susceptibility to commercial 


use.° Navigability may elsewhere be defined broadly to include any legitimate and beneficial use, whether commercial or 
recreational; under this view, commercial use of the waterway is not required for it to be navigable, and pleasure traffic is 


entitled to protection in using the waterway.’ 


Once a waterway has been deemed navigable, it remains so; it retains its navigable status, even though it is not presently used 
for navigation, or is presently incapable of use because of changed conditions or the presence of obstructions. Neither a lengthy 


absence ofuse caused by changed conditions nor the advent of modern means of transportation affects the navigability of rivers.” 
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